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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON - FLI NT

In re: CHRI STI NE ANN RHEI N, Case No. 86-08208
Chapter 13
Debt or .
/
APPEARANCES:

GERALD R. GRAY, JR.
Attorney for Debtor

W SCHUYLER SEYMOUR, JR.
Attorney for Security Federal Credit Union

MVEMORANDUM OPI NI ON REGARDI NG CONFI RMATI ON OF
DEBTOR S CHAPTER 13 PLAN

At a session of said Court held in the Federal
Building in the City of Flint, M chigan on
t he 4t h day of Mar ch , 1987.

PRESENT: HON. ARTHUR J. SPECTOR
U. S. BANKRUPTCY JUDGE

The issue in this case is whether, for purposes of §1325(b)
of the Bankruptcy Code, a plan must provide paynent of the present
value of the full anpunt of an all owed unsecured cl ai mwhose hol der
objects to the confirmation of the debtor's Chapter 13 plan if the
pl an does not provide that all of the debtor's disposable incone for
three years be applied to nake paynments under the plan

The issue arose in the follow ng manner. The debtor's



Chapter 13 plan proposed a 100% repaynent over three years to
hol der s

of wunsecured clainms wthout interest. Security Federal Credit
Uni on,

the holder of twd unsecured clainms, filed an objection to
confirmation

of the plan. The filing of the objection made confirmation of the

pl an subject to 11 U.S.C. 81325(b)(1):

If the trustee or the holder of an all owed
unsecured claimobjects to the confirmation of the
pl an, then the court may not approve the plan

unl ess, as of the effective date of the plan --

(A) the value of the property to be
di stri buted under the plan on account of
such claimis not |ess than the ampbunt of
such claim or

(B) the plan provides that all of the

debtor's projected disposable incone to be

received in the three-year period

begi nning on the date that the first

payment is due under the plan will be

applied to make paynents under the plan.

The credit union argued that the debtor's Chapter 13

St at ement di scl osed that she was entitled to an estimated tax refund
of $1,760.85, which she intended to retain rather than turn over to

the trustee. The objection was that 81325(b)(1)(B) requires that
t he

court deny confirmation to a plan when an unsecured creditor
obj ects

to it unless all the debtor's projected disposable income for the

three year period beginning on the effective date of the plan wll
be

used to make paynents under the plan. By retaining the incone tax



refund, the debtor was not pledging all of her disposable incone

which, the <credit wunion mintained, could be used to pay a
reasonabl e

rate of interest on unsecured clains. The debtor's response was
t hat

she need not pl edge all of her disposable income if the claimof the
obj ecting unsecured creditor would be paid in full. Since all

creditors would be paid in full under her plan, the debtor argued
t hat

81325(b) was satisfied and the plan should be confirmed. The credit
uni on clainmed that full paynent of the face anmount of the obligation
is insufficient to satisfy 81325(b)(1)(A) because it does not
constitute the present value of the unsecured cl ai mwhen paynent
thereof is stretched for three years fromthe date the plan is
confirmed.

Does 81325(b)(1)(A) nean that an unsecured creditor who

objects to confirmation nust be paid the present value of its claim
or

nerely the face anount of the clainf

No opinion on this issue has yet been published. The
comment at ors di sagree on the question. Wthout citation or
expl anation, Colliers asserts that 81325(b)(1)(A) "does not require

payment of the present value of the claim although such paynents
my

be i ndependently required under the best interest of creditors

standard.” 5 Collier on Bankruptcy, 11325.08(3), p. 1325-46 (1986).

Norton, however, explains:



Section 1325(b)(1)(A) is nmost simlar in wording
to Code 81325(a)(5)(B)(ii). If interpreted
consistently with the latter section, a debtor may
avoi d the objecting clainmholder's attack on
confirmation by proposing to pay the clai mhol der
in full and in a manner preserving the present

val ue of the allowed anount of the objecting

cl ai mhol der's cl aim

3 Norton Bankruptcy Law and Practice, 875.10, p. 46. W accept the

Norton position. W hold that the term"as of the effective date of

the plan -- the value of the property to be distributed under the
pl an" refers to the present value of a claim It recogni zes that
from

t he standpoint of purchasing power, a dollar's value is less in the
future than it is at present.

We hol d this way because sim | ar | anguage appears in other
| ocations in the Bankruptcy Code and carries that neaning. For
exanpl e, 81325(a)(5)(B)(ii) states that "the value, as of the
effective date of the plan, of property to be distributed under the
pl an on account of such claimis not |ess than the all owed anount of

such claim.
pl an

Wth respect to confirmation of a Chapter 13

over the objection of a holder of an allowed secured claim
Collier's

construes this section as meaning that:

Section 1325(a)(5)(B)(ii) requires the court to
determ ne the value of property to be distributed
under the plan, as of the effective date of the
plan. |In other words, the court nust ascertain
the then present value of the property to be
distributed .

The sinpl est nmethod of equating the present val ue



of deferred future paynents with the ampbunt of the
all owed secured claimis to propose interest
paynents over and above the face anount of the

al | owed secured claimat whatever interest rate is
equi val ent to the discount rate selected by the
court or agreed upon by the parties .

The purpose of the present value requirenent is to
pl ace the hol der of an allowed secured claimin

t he same position economcally as if the debtor
exerci sed the option of surrendering the
collateral. Through the paynent of interest, the
creditor is conpensated for the delay in receiving
the anount of the allowed secured claim which
woul d be received in full immediately upon
confirmation if the collateral were |iquidated.

5 Collier on Bankruptcy, 91325.06(3)(B), p. 1325-36, 37.

The best interests of creditors test found in §1325(a) (4)
states that the Chapter 13 plan may be confirmed if:

the value, as of the effective date of the plan,
of property to be distributed under the plan on
account of each all owed unsecured claimis not

| ess than the amount that would be paid on such
claimif the estate of the debtor were |iquidated
under chapter 7 of this title on such date;
(Enphasi s added) .

Section 1325(a)(4). Colliers describes this as neaning

that the Chapter 13 plan offer the hol der of each
al | owed unsecured cl ai m property, including

def erred paynents, of a present value not |ess
than the |iquidation value of such claim |In

ot her words, the court nust capitalize the
proposed paynents, by converting deferred paynments
of fered the creditor into an equival ent capital
sum as of the effective date of the plan. Section
1325(a)(4) cannot be properly applied sinply by
conparing the sumtotal of the proposed deferred
paynents with the likely recovery on the unsecured
claimin the event of |iquidation.

o

at 1325.05(2)(b), pp. 1325-20, 21. CQur Court of Appeals in Ln

_=
D



Hardy, 755 F.2d 75 (6th Cir. 1985), explained that this provision

requires that Chapter 13 plans offer even unsecured creditors
i nt erest

for the delay in receiving their full paynent, if the hypotheti cal
Chapter 7 case would have resulted in prompt full paynent of their
cl ai ns.

Li kewi se, cramdown on the hol der of an allowed unsecured

claimin Chapter 11 also requires that the present value of the
claim

be paid. Before a Chapter 11 plan can be crammed down, it nust
first
pass the following test: it nust not discrimnate unfairly and is

fair and equitable with respect toward hol ders of inpaired clains
who

have not accepted the plan. 81129(b)(1). Fair and equitable, with

respect to a class of unsecured clainms, neans "the plan provides
t hat

each hol der of a claimof such class receive or retain on account of

such claim property of a value, as of the effective date of the
pl an,

equal to the allowed anount of such claim . . U
8§1129(b)(2)(B)(i).

As Colliers states, "the concept of 'present value' is of paranount

i nportance to an understanding of 81129(b)." It nmeans that the
hol der

of an all owed unsecured claimis entitled to an appropriate rate of

interest. 5 Collier on Bankruptcy, 11129.03(4)(i), p. 1129-62; |n
re

Architectural Design, Inc., 59 B.R 1019, 1021, 14 B.C.D. 502 (WD.




Va. 1986).
There is no reason why the words in one section in a code
shoul d have any different meani ng ascribed to themthan nearly

identical words appearing in other sections of the sane code.
| ndeed,

they are to be interpreted consistently. 73 Am Jur.2d Statutes,
§232

(1974); In re Architectural Design, Inc., 59 B.R at 1021. The
debt or

has not argued the existence of any policy which is contravened by

this reading of 81325(b)(1) and we cannot discern one on our own.
Because t he pl an does not propose the paynent of the val ue

of the credit union's unsecured clainms, in order to confirmit, we

must find that the debtor has pledged all of her disposable incone
to

the plan for three years. Since her budget shows that she puts
asi de

about $147.00 per nonth into a virtual savings account through the
vehi cl e of overw thhol ding of income taxes from her wages, which
savi ngs have not been pledged to the use of the plan, the credit
union's objection to confirmation of the plan will be sustained. An
order consistent with this opinion will be entered contenporaneously

herew th.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



